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NTSB Order No. EM 175

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of July, 1994

)

J. W KI ME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-154

)

GEORGE W RAYMOND, )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

Appel  ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2541, dated June 9, 1992) affirmng a
deci sion and order entered by Coast Guard Adm nistrative Law
Judge Rosemary A. Denson on August 13, 1991, follow ng an
evidentiary hearing that concluded on February 21, 1991."' The

| aw j udge had sustained a charge that appellant had used a

'Copi es of the decisions of the Commandant and the | aw judge
are attached.
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dangerous drug (nanely, marijuana) and had ordered that
appel lant's Merchant Mariner's License (No. 613702) and Docunent
(No. 355-40-1968) be revoked. As we find that appellant has not
est abl i shed reversible error in the Commandant's affirmance of
the I aw judge's decision, we will deny the appeal, to which the
Coast Guard has filed a reply in opposition.

Appel | ant presses here essentially all of the objections to
the I aw judge's decision that the Commandant concl uded di d not
justify the invalidation of several drug tests that reveal ed an
i nperm ssi ble marijuana netabolite level in a urine sanple
appel  ant had given. He has not, however, in our judgnent,
denonstrated error in the Conmandant's concl usion that,
not wi t hst andi ng several departures fromthe literal requirenents
of the U S. Departnment of Transportation's (DOT) regul ations on

2

proper specimen collection and handling procedures,” there was
substantial conpliance with those regul ati ons and any techni cal
violations of themthat did occur did not undernmine the integrity
of the sanple or the adequacy of its chain-of-custody.® W are
satisfied, for the reasons articulated in the Conmandant's

decision, that he correctly determ ned that no variance fromthe

’See 49 CFR Part 40, Procedures for Transportation Wrkpl ace
Drug Testing Prograns.

‘W have rejected the view that any deviation fromthe
requi renents of DOT's drug-testing regulations nust be treated as
fatal to the use in evidence in a Coast Guard proceedi ng of the
results of a test, concluding, instead, that there can be de
mnims or irrelevant breaches of the regulations and their
ant ecedent guidelines. See Commandant v. Sweeney, NTSB Order No.
EM 176 (served August 16, 1994).
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drug-testing regulations requiring a reversal of the |aw judge's
decision was identified, and that, therefore, the marijuana-
positive results of the testing were sufficient to establish the
presunption, not rebutted by appellant, that he had used a
dangerous drug. At the sane tine, we believe that sone
di scussion of one of the argunents rejected by the Commandant is
war r ant ed.

Appel | ant contends that he was deni ed due process because
he was not given a sanple of the urine specinmen previously
screened so that it could be subjected to further testing
designed to rule out the possibility that it could have been
soneone else's.* The Conmandant's response to this contention is
somewhat anbivalent. On the one hand, he notes that the
appel l ant did not subpoena an additional aliquot, thereby
suggesting that he had, by failure to foll ow proper procedure,
wai ved or forfeited a right he mght otherw se have had to order
the supplenentary tests he desired. On the other hand, the
Commandant asserts that the regul ations effectively prohibit
testing that is not intended to determ ne the presence of
control |l ed substances, thereby reflecting a position which woul d
not recogni ze any entitlenent to testing for other purposes. W
find it unnecessary to decide either the rel evancy of the

subpoena i ssue or whether DOTI's regulations allow or forbid the

‘Al'i quot fromthe specinmen had already been tested three
times, twice by the Greystone Health Science Corporation and once
by a | aboratory of appellant's own choosing. Al of the tests
were positive for marijuana netabolite.
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testing appell ant sought to have perforned, for we believe the
appel l ant's due process argunent is one we are not free to
consi der.

DOT's drug testing regulations set forth el aborate and
conpr ehensi ve procedures to ensure, anong ot her things, that
m sidentification of specinmen sanples will not occur in the
course of their collection and testing. By arguing that due
process required that he be permtted to i ndependently establish
that no error has been nade as to his specinen, appellant is in
effect challenging, in an untinely and collateral manner, the
constitutional adequacy of the chain-of-custody provisions the
DOT adopted in its regulations. The Board is not enpowered to
revi ew such chal | enges.®

ACCORDI NGY, IT IS ORDERED THAT:

1. The appellant's appeal is denied, and

2. The Commandant's decision affirm ng the decision and
order of the law judge is affirmned.

HALL, Acting Chairnman, LAUBER, HAMVERSCHM DT and VOGI, Menbers of
the Board, concurred in the above opinion and order.

°See, e.0., Adnministrator v. Lloyd, 1 NTSB 1826, 1828
(1972), wherein we held that the Board | acks authority to rule on
the constitutional validity of regul ati ons promul gated by the
Adm ni strator of the Federal Aviation Adm nistration. The FAA
i ke the Coast Guard, is an agency wthin the DOI.




